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Consumer Note 1 

Financial Problems 
 
 



 

Background 
 
We often receive applications and inquiries from the public relating to financial 
problems. The nature of the complaint is generally a request that we assist them in some 
way because they are unable to repay their debts to the bank. These requests can be 
the following: 
 
To force/request the bank to restructure debts, to not proceed with legal action, to 
accept a reduced monthly repayment or settlement amount, to not attach and sell a 
property/vehicle etc., to set aside a judgment/remove a credit bureau listing. 
 
Unfortunately, we are generally unable to assist with complaints/applications of this 
nature. We are not consumer advocates and cannot represent consumers in their 
repayment negotiations with banks. There are more appropriate avenues for general 
over-indebtedness problems. 
 
We further often receive applications by consumers which are drafted as legitimate 
disputes with the bank but are in fact applications to assist with over-indebtedness. An 
example of this is where a consumer raises numerous disputes regarding old debits to 
an account or general service-related issues in the hope that the bank will write off a 
debt or be more lenient in accepting non –payment of debt. While we can deal with 
specific disputes where appropriate, it is generally unlikely that it will make any 
difference to the fact that the bank is entitled to payment of the debt. Disputes of this 
nature will not generally result in any delay in legal action by the bank or the writing off 
the debt. In cases such as these we recommend that consumers use the alternative 
available avenues to try and settle their over-indebtedness problem. 
 
Possible avenues that consumers can explore are listed below. 
 
Please note that the information provided herein does not constitute expert legal or 
financial advice. You should consult a professional legal or financial adviser for expert 
advice. 
 
Application for debt review 
 
Consumers who are over-indebted can apply to a debt counsellor for debt review. This 
process is provided for by the National Credit Act (NCA). If your application is approved, 
the process involves the debt counsellor negotiating a repayment strategy with all your 
creditors. A portion of your income will be used to pay all your creditors every month. 
You will not be able to apply for or obtain any further credit while under debt review. 
One must be careful to plan and monitor the process carefully so that it does in fact 



 

result in your debts being settled within a reasonable period of time; if not, then it is not 
a viable option. There are costs involved in such an application. 
 
Contact details for registered debt counsellors can be obtained from the National Credit 
Regulator (NCR):  
 
National Credit Regulator 
Call centre: 0860 627 627 (credit transactions) or 0860 100 406 (micro-loans) 
Fax: (011) 484 6122 
Post: PO Box 2694, Houghton, 2041 
Email: info@ncr.org.za or complaints@ncr.org.za  
Website: http://www.ncr.org.za  
  
Voluntary insolvency 
 
This involves an application to court to surrender all your assets and to settle as much 
of your total debt as possible. If the order is granted and the amounts paid, then all your 
debts at that moment in time are regarded as settled. These orders are generally only 
granted if it is to the benefit of the creditors. Costs are involved. The order has significant 
implications for your future financial status until you are formally regarded as 
rehabilitated. You can consult a legal expert for more information in this regard. 
 
Administrative order 
 
This involves an application to court to appoint an administrator who takes a portion of 
your income and pays all your creditors proportionally. This process is only available 
where the total debt does not exceed R50 000. One must be careful to plan and monitor 
the process carefully so that it does indeed result in your debts being settled within a 
reasonable period of time; if not, then it is not a viable option. You can consult a legal 
expert for more information in this regard. 
 
General 
 
We recommend that consumers who anticipate financial trouble report the situation to 
their bank immediately. A bank can then consider applications for a temporary 
delay/reduction in monthly payments. There are however no laws that require a bank 
to grant such applications. Decisions of this nature are within the discretion of the bank. 
Applications should be lodged before an account goes into arrears. It is highly unlikely 
that the bank will consider such an application if the account is already in arrears. If the 
bank grants the application, it does not mean that interest is suspended. The full interest 
due in terms of the contract will continue to run and will be debited from the account. 
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Merely keeping the bank informed of an inability to pay accounts does not mean that 
the bank will suspend all collection procedures or legal action. The bank will initiate debt 
collection procedures (and ultimately legal action) as soon as an account is in arrears. 
One can only avoid legal action by reaching a formal repayment arrangement with the 
bank and adhering to it. Arrangements such as these are however generally only of a 
temporary nature. The bank will continue to debit the full capital and interest due on 
the account in accordance with the original contract. The longer the full repayment is 
delayed, the more interest will continue to accumulate on the account. 
 
Failing to pay your monthly debt repayments in full will cause the interest and costs on 
the account to increase dramatically. If it is unlikely that you will be able to repay the 
full arrears including interest, costs, charges etc. very soon then you should consider 
selling the financed asset (house, vehicle etc.) for as much as possible to settle as much 
of the debt as possible.  It may be better in the long run to repay the shortfall on the 
accounts than to have a large debt that continues to escalate. You should consult a 
professional financial advisor or debt counsellor in this regard. Please note that you 
must consult your bank before considering selling your asset. If the bank agrees to a 
shortfall on the account, the bank will require you to sign an acknowledgment of debt 
for the balance outstanding before the asset is sold. You will not be able to sell financed 
assets without the bank’s permission. 
 
One should consider the above options carefully due to the significant impact of a 
judgment debt. Once judgement has been granted against you in a court of law the bank 
has 30 years to collect the debt from you. Houses and cars sold at repossession auctions 
are often sold for 50% or less of their market value. You will be held liable for the balance 
outstanding on the loan, and interest continues to accumulate on this debt. All 
payments you make to an attorney/debt collector on this debt may be subject to a 10% 
collection commission (subject to a maximum amount) which you will be liable for. 
 
Assisting family members by settling or paying their debts 
 
Family members often assist each other by paying monthly instalments that are due on 
loans or by settling a debt in full. The person who paid the debt will then often expect 
the bank not to advance any further credit to the over-indebted family member. Letters 
will often be sent to the banks and creditors advising them that the debt has now been 
settled and no further credit must be granted. They are then horrified to discover that 
the bank has advanced further credit to the over-indebted family member and that it 
has ignored the letter. 
 



 

In this regard, it is important to note that no one can prevent a bank from advancing 
credit to its customer by merely lodging such a request or demand. If this were true, 
then anyone could prevent another person from ever obtaining credit – which is clearly 
nonsensical. The relationship between the parties – be it father and son, mother and 
daughter etc. is also irrelevant in this regard (except where the bank customer is still a 
minor i.e. under the age of 18). 
 
From a bank’s perspective, it is generally irrelevant who settled the debt or who paid 
the monthly instalments. If the monthly repayments are made on the loan or the 
previous credit card debt is settled, it will then again consider advancing credit or issuing 
a credit card. 
 
It further does not make a difference if the over-indebted family member co-signs the 
letter asking the bank not to advance further credit. Anyone can withdraw their earlier 
request to the bank not to advance credit. It is not an eternally binding statement or 
contract in law. By simply applying for credit again one can be deemed to have 
withdrawn the request. 
 
The only way in which one can legally prevent another person from obtaining further 
credit is by obtaining a court order to this effect. This involves the family member etc. 
applying to court to be appointed as curator bonis of the person’s estate which gives 
him/her the ability to manage all their financial affairs on their behalf (including 
preventing further credit being granted). There are numerous legal requirements for 
such an order, such as proving to the court that the over-indebted person is incapable 
of managing their own financial affairs (i.e. a prodigal/spendthrift). Interested parties 
can consult their legal representative for more information in this regard. 
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